1 0.A.No. 210 of 2020

MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR

ORIGINAL APPLICATION No. 210/ 2020 (S.B.)

Syed Mustaque Ali Ahmed Alj,
Aged about 59 years,

R/o Pir Babanpura,

Achalpur, Dist. Amravati.

Applicant.
Versus

1) The State of Maharashtra,
through its Secretary,
Department of Municipal Administration,
Mantralaya, Mumbai- 32.

2)  Divisional Commissioner Amravati
Cum Regional Director of Municipal Administration,
Amravati Division,
Camp, Amravati.

3)  Municipal Council, Achalpur,
Through its Chief Officer, Achalpur,
District Amravati.

4)  Deputy Director of Municipal Administration,
3rd Floor, Sir Pochkhanwala Marg,
Warali, Mumbai-30.

Respondents

Shri R.V.Shiralkar, ld. Advocate for the applicant.
Shri A.M.Khadatkar, lId. P.O. for the respondents 1 & 2.
Shri N.S.Khandewale, 1d. counsel for the respondent no. 3.

None for the respondent no. 4.

Coram :- Hon’ble Shri M.A.Lovekar, Member (J).

JUDGEMENT
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Judgment is reserved on 13t Sep., 2023.

Judgment is pronounced on 29t Sep., 2023.

Heard Shri R.V.Shiralkar, 1d. counsel for the applicant, Shri
AM.Khadatkar, 1d. P.0. for the respondents 1 & 2 and Shri
N.S.Khandewale, ld. counsel for the respondent no. 3. None for the

respondent no. 4.

2. Case of the applicant is as follows. By order dated
03.10.2008 (A-1) the applicant who was till then working as Sanitary
Inspector in Municipal Council, Achalpur, was absorbed in State Cadre as
per option given by him, and final order of absorption (A-2) was passed
on 30.05.2011. Order dated 14.08.2012 (A-3) posting the applicant at
Pusad as Tax Officer was modified on 23.11.2012 and he was given
posting as Deputy Chief Officer, Pusad which he challenged by filing
W.P.No. 4180/2012. Pursuant to order dated 19.06.2013 (A-4) passed by
the Hon’ble High Court in W.P.No. 4180/2012, the applicant was heard
on 11.12.2013 by respondent no. 2 who, by order dated 17.12.2013
(A-5), rejected his prayer for cancellation of absorption in State Cadre
and gave him posting on vacant post of Deputy Chief
Officer/Administrative Officer, Municipal Council, Achalpur as an

exceptional case in pursuance of High Court’s order. By order dated
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04.03.2014 (A-6) the applicant was permitted to join on the post. In 2015
the applicant was given additional charge of Chief Officer. By order dated
30.05.2015 issued by Deputy Director of Municipal Administration one
Abdul Sattar Abdul Gaffar was transferred from Municipal Council, Beed
to Municipal Council, Achalpur. On 08.06.2015 Abdul Sattar Abdul Gaffar
submitted joining report at Municipal Council, Achalpur. On the same day
the applicant informed Abdul Sattar Abdul Gaffar through
communication (A-7) that he, the applicant, was holding the post of
Deputy Chief Officer and it was not vacant. The applicant forwarded copy
of A-7 to Director of Municipal Administration. By order dated
21.10.2015 (A-8) Deputy Director, Municipal Administration promoted
Abdul Sattar Abdul Gaffar to join on the post of Deputy Chief Officer-
Grade A where he joined on 27.10.2015. As per proposal (A-9)
forwarded by Chief Officer, Municipal Council, Achalpur by order dated
27.04.2016 period from 30.05.2015 to 27.10.2015 was directed to be
treated as compulsory waiting period as per Rule 9 (14) (f) of The
Maharashtra Civil Services (General Conditions of Services) Rules, 1981.
Till October, 2015 no steps were taken. By letter dated 01.01.2016 (A-
11) and then again by letter dated 12.02.2016 the applicant was called
upon to submit his explanation. On 02.05.2016 respondent no. 3 passed

order (A-12) fixing the responsibility on the applicant to pay Rs.
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3,21,598/-. Thereafter, the applicant submitted explanation (A-13) of
which no cognizance was taken. On 30.09.2016 the applicant retired on
superannuation. Before his retirement no departmental enquiry was
initiated against him. Yet his pensionary benefits were not paid nor was
regular pension released. In office note (A-15) it was stated that no
departmental enquiry was pending against the applicant. On 23.08.2017

respondent no. 2 wrote to respondent no. 3 letter (A-16) as follows:-

ST TAwATeaT Heaifohe TATEdT 3TeqSaT, A 8. FATH el IEHS
3ell, A.q.H freiiten g YRATRT ar (Aol-a), FIRYRYE, 3reeqy AT
Larfeigccl! TehIOT AT HIATRITE HIGT 0T 37Tel 37T,

HeHiTohel TATHEY 73S hodTIHTN, FIRARYE JATH HelTelalTorare
fERuy00e LA, M 3Heqel FedR, SUFEAORT (A0f-3n) & fe.
¢.£.3029 TSl IR GRVE 3Tl AL o] BIUATH et 31, TFiell &
el Helol ARG T UG R AFeaTd HTAMUSHRT AIRIARYE Fiehr fe.
¢.£.3029 T YAaY HATAATAITH Fhadidel. cATAd Tl HaATolATIAT
fee0R08s T MY, f&  QW.tolety S HEATEYE
HEITAHRY 71.9.37qR Tietl T el Belel. CAHS T fe. 30.9.3024
o R0.20.3024 T ATl ATl #cdd AT ATRIRTG FAIRUTTIhT
HETe 3T A d 8T T Fohrel AT 23T A TR Fiell T et
TIRUTToIhT HaTd STHT FRUITET T HaTelAToIAT TaTd fAeer 3med.

TIRINYE JATHT TATTATIIAT TF fEW.¥.2026 HEY gRA THTOY
feerea &R ol Hdargrar gdrd faeTidels AT swrTerrd
HIE .
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On 06.02.2017 respondent no. 3 submitted letter (A-17) as

follows:-

Agled,

IR AN HAAH FATAUITT A T, AN, . FATH el IgHe
M, qar ged IUHEARRT § AR AIRURYG #EY fe
9/28/8%¢Y o 30/0%/0%& T FRRA Bld. o f&. 30/0% /026 TsiT
Yalfiged STl 3G cITedl Ao AIRIRYE Hefier Aarfasge
ATfecT Wreller JATOT 0T AT AR,

2. TATYROT TSl hlelTael - o
RATFRT YN TR AR HI? - B,

AT 3G AT Y. FAToleh .9, YA HGS AT IF 5. ATTH-3/AaT-
HaaT-o8-1. a9 /Fcl. FIelT/T.3./029 EeTieh Ao THIET 10¢2€ 3ead T
ALAI. fE 0/09/R08€ TAT TAT Iedd 3. 399R¢/- THA FRUATETE
3TERN 3T HeId 99 AT HIST Sise 37Te.

3. IoTAET fadTefr il gearfad 3rrar geidid g &1 ? - folle

Y. IUTAGT BISTGRI FRUT I d g HrI? - faiw

In this communication it was reiterated that no enquiry was
either contemplated or pending and no judicial matter was pending
against the applicant. By order dated 05.04.2018 (A-21) respondent no. 1

directed respondent no. 2 as follows:-

GlTHT AT AT Alell GATHAT HEI dheldll ATQY, AT Fr
HIOTCATET Tehell T <itensll Srerell feget Aet AATET. Y He Fenoft
i dieelt strearaar SeTeeRT AfRad soraat v sugrarsr
A, TTIE, HEATR3EN IEHACIN, HY HURb T FRIHHIT Jar Aoi-a
e HGRTSE AR dar (RIed 7 31f0en) 7 2”u) =T 37 v AR
il Fvar R fdel AR,
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T HERTSE AR AaT (RIed & 31f0er) et Qe =7 f3g# ¢o 7ar 4.
HTIC, FEATh3TC IgHAC3C, Y AeReh g Fmeehrar dar Aofl-g Fi=lr
oA GNRIYYT d AT dIR &% ¢9 feadra a1 gara=raara
HIEI FHAd.

3. The impugned recovery was effect pursuant to the following

note in notesheet (A-15):-

CIEUREE a 3R YHH A 3HEdiel ARl 8t sR.Fedes 3tett it
fSotea USRI SHITE AR Belet SR ARECIHRSD (Gl Ad G A
AEieR Tt 18.02.08.2098 = wied fedla el SaEER @
BUIAL IFDHHA BRI B0 AW, B! TR YAD ALIMIEA qA1 Uil

Hence, this Original Application for following reliefs:-

A. Hold and declare that action of respondents to recover amount of Rs.
3,21,598/- from the pensionary benefits of the applicant without
conducting departmental enquiry and after retirement of the applicant is
not permissible and same be declared as illegal.

B. Direct the respondents to immediately release all pensionary benefits
of the applicant like gratuity, leave encashment, difference of arrears of
pension and to start his regular pension within stipulated period, in the
interest of justice.

C. Direct the respondents to grant interest of delayed payment of gratuity
and pension as per Rule 129-A and 129-B of M.C.S. (Pension) Rules, 1982,

from date of retirement till its actual payment, in the interest of justice.

D. Grant any other relief which this Hon'ble court deems fit and proper in
the facts and circumstances of the case.

4. Stand of respondent no. 2 is that summary enquiry was
conducted against the applicant. Further stand of respondent no. 2 is as

follows:-
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This answering respondent has submitted memorandum of allegations
for initiating departmental enquiry against the applicant on 28.05.2018
and further proceedings are still going on at the office of respondent no.
1 to initiate disciplinary action against the applicant as per service laws
and rules. The copy of communication issued by this answering to the
office of respondent no.1 on 28.5.2018 is annexed herewith and marked
as Annexure R-1.

Stand of respondent no. 3 is as follows:-

At the outset the answering respondent submits that the applicant has
not made out any legal ground, muchless to seek interference of this
Hon'ble Tribunal in the matter of wrongful loss caused to the Municipal
Council. The order of recovery is just and proper and hence does not call
for any interference of this Hon'ble Tribunal. The note sheet dated
01.10.2005 clearly states that the applicant had wrongly shown the post
of Deputy Chief Officer as "Not Vacant". Thus for the period from
30.05.2015 to 27.10.2015 the salary of Mr. Abdul Sattar was paid from
the funds of Municipal Council, Achalpur. It was on the deliberate and
wrong assertion made by the applicant that 'no post is vacant of Deputy
Chief Officer’ in the Municipal Council, Mr. Abdul Sattar was required to
wait from 30.05.2015 to 27.10.2015. The salary of Mr. Abdul Sattar was
paid from the funds of Municipal Council, Achalpur. Thus the applicant
was responsible for causing financial loss to the answering respondent.
The financial loss needs to recovered from the applicant as he himself
was held responsible for the same.

In his rejoinder the applicant has stated:-

Respondent no. 4 has put official note stating the reason for compulsory
waiting period as an administrative delay under Rule 9 (14) (f) of M.C.S.
(General Condition of service) Rules, 1981. The matter was reported by
the applicant on 8.6.2015 to the respondent no. 4 and no action has been
taken by the respondent no. 4 for 5 months. It is pertinent to note that
matter regarding Abdul Sattar was pending with respondent no. 4 for 5
months. If timely decision was taken then delay would not have occurred.
There is no delay which has occurred because of the applicant if the
respondent no. 4 could have clarified position without delay then period
of 5 months and payment for that period would not have arisen. Delay
which has occurred is because the respondent no. 4 has not taken
decision immediately.
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The applicant has further stated:-

The applicant submits that the respondent no. 3 has no authority to pass
an order dated 2.5.2015 thereby fixing the responsibility on the applicant
to pay Rs. 3,21,598/- without holding departmental enquiry. No
opportunity of hearing was granted before fixing the liability to pay Rs.
3,21,598/- thereby violating principles of natural justice. The order
passed in violation of principles of natural justice needs to be quashed
and set aside. This amount was deducted from gratuity of the applicant
and deposited with Municipal Council, Achalpur subject to the result of
the original application.

7. In his additional affidavit the applicant has stated:-

No document has been brought on record by the respondents to show
that chargesheet was issued to the applicant and since no chargesheet
was issued there is no question of departmental enquiry as departmental
enquiry cannot be initiated without chargesheet.

8. There is substance in the assertion of the applicant that no
departmental enquiry was initiated against him at any point of time.

There is nothing on record to come to the contrary conclusion.

9. The impugned recovery has civil consequences. Therefore, it
could not have been effected without following the procedure of
departmental enquiry which would have ensured observance of
principles of natural justice. The recovery was also bad in view of ratio

laid down in State of Punjab and Ors. Vs. Rafiq Masih (White Washer) etc
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2015 (1) ALL MR 957 (S.C.). This ruling lays down inter alia that

recovery from retired employees would be impermissible in law.

10. In view of discussion made hereinabove, the 0.A. is allowed.
The impugned recovery is held to be bad in law. The recovered amount
shall be refunded to the applicant and remaining retiral benefits, with
interest as applicable under Rule 129 (a) and 129 (b), shall be paid to

him within two months from today. No order as to costs.

(Shri M.A.Lovekar)
Member (J)
Dated :- 29/09/2023.
aps
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[ affirm that the contents of the PDF file order are word to word same

as per original Judgment.

Name of Steno : Akhilesh Parasnath Srivastava.
Court Name : Court of Hon’ble Member (]).
Judgment signed on : 29/09/2023.

and pronounced on

Uploaded on : 03/10/2023.



